Report of the Special Rapporteur on the situation of human rights in the Islamic Republic
of Iran A/HRC/40/67 para 76(a)

Full recommendation:

Pending abolition of the death penalty for child offenders, the Special Rapporteur recommends
that the Iranian Legal Medicine Organization, and other expert bodies called upon to conduct
article 91 assessments: Conduct assessments that provide a scientific, evidence-based
assessment as to whether there is total certainty about the mental development of the child
offender at the time of the offence in line with article 91 of the Penal Code. Ensure that such an
assessment reflects the findings of assessments by experts from all relevant fields, including the
relevant child development, psychology, psychiatry, and social service fields.

Assessment using Impact Iran human rights indicators!

The Islamic Penal Code (2013)? establishes the age of criminal responsibility at 9 lunar years for
girls and 15 lunar years for boys.> However, the age of responsibility for za ’zir crimes (crimes for
which fixed penalties are not provided in Islamic law) # is 18 years. For these crimes, convicted
children are sentenced to correctional measures. In contrast, criminal responsibility for crimes
punishable by hudud (punishments fixed by God) or gisas (punishment or retribution in kind),
which carry mandatory punishments such as death, is maintained at the age of “maturity” that is
9 lunar years for girls and 15 lunar years for boys.

Article 91 of the Islamic Penal Code, amended in 2013, allows judges to pronounce alternative
sentences in circumstances where the juveniles “do not realize the nature of the crime committed
or its prohibition, or if there is uncertainty about their full mental development, according to their
age”.’ The Article further adds that “the court may ask the opinion of forensic medicine or resort
to any other method that it sees appropriate in order to establish the full mental development”.®
However, there is no defined criteria for assessing “mental development”, which is left to the
sole discretion of the judge. The court is not required to seek the opinion of experts from the

Legal Medicine Organization state institution, or to request any other expert opinion to reach a
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verdict. Judges have been assessing children and concluding that they were mentally developed
without requesting an expert opinion at all.”

In January 2019, the Special Rapporteur on the situation of human rights in the Islamic Republic
of Iran reported cases where judges asked questions “focused on whether the child knew it was
wrong to kill” or concluded that the child was “mentally developed” as long as there was no
evidence of mental health issues. The Special Rapporteur reported cases where “judges have also
used measures such as assessing whether the defendant has grown body hair to confirm mental
development”. Some assessments done by the Legal Medicine Organization are performed long
after the alleged offence was committed. ®

In 2017, a number of special procedure mandate holders described ongoing executions of child
offenders in the Islamic Republic of Iran as “conclusive proof of the failure of the 2013
amendments to stop the execution of individuals sentenced to death as children”.” In 2019, the
Special Rapporteur on the situation of human rights in the Islamic Republic of Iran found that the
aforementioned assessment of the mental development of the accused at the time of the offence
was “arbitrary and inconsistent, and at the sole discretion of the judge, who can choose whether

to seek medical advice or not”.1?

In January 2020, the UN Secretary General reiterated that “United Nations human rights
mechanisms have highlighted significant deficiencies with article 91 of the Penal Code and its
application.” He also expressed concerns about “the discretion left to judges in applying article
91, including whether to request a forensic specialist assessment of the maturity of the accused
and when to do so, sometimes requesting it years after the alleged offence, and to use any other
method deemed appropriate to assess the mental development of the accused.” The UN Secretary
General also highlighted the absence of definition on what “constitutes the non-realization of the
nature of the crime, nor does it define or provide the criteria for assessing “mental development”,

which increases the risk of arbitrary decision-making”.!!

The Legal Medicine Organization continues to assess child offenders as ‘mentally developed’ at
the time of the alleged offence,!? in some cases for crimes that are sentenced with the death
penalty. In 2019, 4 individuals who reportedly committed crimes when they were under 18 years
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old were executed.'® At least 4 were executed in 2020, and at least one of them had been under
psychiatric care, suffering from several mental illness. '#

There is no readily official and available information that might suggest the existence of an
established and published methodology to conduct medical assessments on the mental
development of a child in the Islamic Republic of Iran. Additionally, there is no readily available
information as to whether assessments from experts from the Legal Medicine Organization rely
exclusively on a scientific, evidence-based assessment as to whether there is total certainty about
the mental development of a child offender at the time of the offence. There is no readily
available information that indicates that experts from all relevant fields, including the relevant
child development, psychology, psychiatry, and social service fields, are solicited to perform
such assessments.

Recommendation Status:
This recommendation has NOT been implemented.
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